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REASONS againſt 'a Bill f ſet aſide Amendments in a Fine and Recovery. 
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"With an Anſwer to a Paper called the Earl of Pembroke's CASE. , | h | 


— 4 E Deſign of this Bill isto ſet aſide the Amendments of a Fine and Recovery, in order to reverſe the ſame, and to defeat the Eſtate claimed under them 
== 
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It is admitted by all Parties, That Philip Earl of Pembroke had Power to levy and ſuffer a Fine and Recovery, That , upon his Marriage, in conliders-* 
| tion of roo00 L. Portion paid, he agreed _ that Power in Execution ; and that he by Deed declar'd the. Uſes thereof, and according to his agreement (e- 


cone Digs HT E072, 163 cur'd a Jointure to his Counteſs, and ſertitd that pare of the Eſtate upon himſelf and his Heirs, 


Sepe. 1675» 


. 


It 1s not denied that the Miſtakes in the faid Fine and Recovery happened only by the Fault and Miſpriſion of the Clerks in entring or keeping the Rolk 
and that all the other Records in that and moſt other Counties of ales, are 1n the ſame, or worſe Condition; and that all Eſtates that depend on them 
muſt be ſubje& to the ſame Danger. | : 

It is not pretended in theBill, That the Miſtakes were not in due time amended by the proper Judge, or that there were any indire& Means uſed in obtain- 
ing thoſe Amendments from the Judge, ME | 
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Rn : : 
And therefore if any Advantage can, bythe ordinary Courſe of Law, be taken of the Failures and Miſtakes of the Clerks in entring or keeping the Re- 
tink, it is Hot defired that the Earl of Pembyoke ſhould be obſtructed therein. | Þ1Ng 


But if no Advantagecan by Law be take) thereof, then it is humbly pray'd, That this Honourable Houſe will not enable any Perſon to defeat the Com- 
mon Aſſurances of the Nation, by the Legiſlative Power; nor will be more diſpps'd to ſet aſide the Amendments of the Fudge, than to corre the Errors of the Clerks ; eſpecially when for- 
mer Parliaments have always been ready to favour Amendments, but never any Haw was yet made againſt them. a 


The Motives that a offer'd to make a Precedefit of fo great Conſequence are,' That Two of the Amendments were ſuch as in Strifineſs of Law, ſeem not to be warrantable. 


| dments 1s, | . | . ; Es 
Ry te tne Be Tees, ande In Returns of the Writ of Covenant, and the Writs of Quod «i deforceat, on which the ſaid Recovery was ſuffered being, Original Writs. 


:The Caje 35 15 this. The Writ of Covenant for the Fine bears Tefte, 1 Apr. 27. Car. II. returnatle Lung in prox. magn. Seſſion. -- 
The Writ of Entry for the firſt Recovery, bears the ſame Teſte and Retry. | . Vi 
The Fine was levied purpoſely to make the Tenants to the Proecipe, and left to the Clerks Care, to Sie out the Fine and Recovery, who, through miſtake, made the Writs Tefe and Re- 


.turnable, as above. 


. 4 ' 
#5 and Returns in Original Writs 15. amendable a pears in | 5 
That Gere Cale ro eg y The Return Ee Wrie of Covenant was Dae before the Teſte, and relolv'd, per tera Curiam, that it ſhould be amended. For, ſays the Book, a Fine and 
Recovery are common Aſſurances had by the mutual Conſent of Partfs ; and for that Reaſon, theſe Miſpriſions ſhall be amended here, which are not amendable in any other :A- 
&ion. And the ſame Amendment was made in Caſe of a CommonjRecovery between Norreys and Braybrook, 18. Eliz, ? 
Moore indeed in the Report of this Caſe, ſays, that Clench, Pophars, Gaway, Three Judges of che Common Pleas, held it Amendable, but that this Judgment was revers'd, which is true, 
but it was revers'd not for that, but another-error in the Proclamations; as appears by Cok, Entries Tir. Error, F. 252. And if that Fine had been reversd for that Error, there 


= would be the ſame reaſon for reverſing the Recovery of Braybrook. which yet continues unreverſed. | OD 
Mich. 4. W. 63 M. The returri of the Writ of Entry being 42 die ſan#; Mich. in tres Septim.anas, Was 2rdered to be Amended, and made in Craſtino Avimarum. Bruce & al. wv. Greenway, Ne®. 2. And {o Lyndel 
Es Jul. s. ©. Peacok, NÞ 20. The Tefe of the Original being after the return,. the return wa$ ordered to be amended. NÞ 10. Boſwel. & al. v. Brown & al. The Teſte of the Wric of Entry being 26. | 


I-77 \ ded and made 27. die Mart. _ ; | ; 
| os | Of was pr Amendments Lon uſually made upon the Curſitors Notes, it appears-in this Caſe, that the Dedimus, which is the Curhiors Inſtructions to make the Writ of Covenant, is Teffe 
N$.”-Nov. 26. Car. Andihe Dedimps always ſuppoſes .a .Wrir of Covenant greed ſo that-the Teſte of the Writ of Covenanc, can be but a miſtake of the Clerk in matter of Form, wherein 
no immediate Inſtructions from the Parties themſelves were requifice, but the Dedgmus was a ſufficient guide to him. 
2. The Date of the Writ of Couenant and the Writ of Entry being the lame, js no Error to avoid the Recovery, for if there be a Tengtin the Precipe at any tim2 depending the 
Writ the Recovery is god. | ; | Ee CEE ; | ; 
- So thatthis Amendmentis juſtified by Law, and if the Amendment had not beert made it is no material Error, to. reverſe the Fine and Recovery ; and conſequently no good Grond for 


this Bill. 


| And fincethis Bill recites, that the ſaid Writs being Original Writs were not amendable, and thereby ſeems to imply, that any miſtake in-an Original Writ is not amendable : Ic is un- 
deniable that the Law and conſtant Practice are otherwiſe, andit is endleſs to cite all Caſes where Writs Original have been Amended. even by the Curfitors Notes; where Judgments have 
been mended by the Docquets; where Declarations have been Amended by the Papsr Book: And this Caſe is much more ſtrong,: in favour of a E=+andRecovery;, which, in E ave 

ally, have been always{upported. | Eee Det ie M nn at = = levee T ans eſpach 


The Second Amendmentis, = fe nn Y 
2. The making a new Writ of Dedimis poteſtatem for the ſaid late Earl Philip's rw king Attorneys to appear for him, and inſerting therein the Name of Herbert Salladine , which was not in the 
former Dedimus, pretended to be loſt. * ny 
2 : In Anſwer to which, the Opinionof the Judges is, That if there was ſuch a Wr# duly executed, it ought to be ſupplied, tho loſt, eaten by Vegpine, or otherwiſe embezelPd ; and that there 
| was ſuch a Writ duly executed, tho afterwards loſt, harh been clearly proved, and prill fully appear. _ 


| | For r, It cannot bedenied, but that the Fine and the Warrant of Attorney wergfaken by the ſame Commiſſioners, at the ſame time; and theKigdimu: for the Fine dire&ed to Herbert Salladine, 
__ and Negwis ſtill extanr. 1 | f 


| | 2. Thatthe Attorney imploy'd to ſve out theſe Writs, doth ſwear, That he inſertfd the Name of Herbert Salladine. in both the Dedimus's before the Execution thereof. 


FE 3. That one of the Clerks of the Office ſwears, That he had the Dedimus in his Hand, befere the Execution thereof; and that there was no Blank thecein ; and that the Name of Herbert Sa- | 
b” ladine was endors'd thereon. ; ? | 
| So that Herbert Saladine was in the Writ of Dedimus that was loſt. But indeed fithe Entry upon the Roll, Roberto was written, by the Neglience of the Tranſcriber, inſtead of Herberro, | 
and that Roll is not amended; but the advantage of that Miſtake was left entire, {nd refus'd tobe amended, | 

| : ! | 


Nothing hath been more uſual in Chancery, than to ſupply Writs of Entry, and W of Covenant, and other miſtakes in Fines and common Aſarances: And new Writs have been of courſes _ | 
| Ordered, in the time of the Lord Chancellor Clarendon, Lord Bridgman, and Lord Gffancellor Nottingham, upon Petitions for that purpoſe, and ſonje upon Debate : And after oppoſition made by 
—_——— +. thePart, whole i_ ſuch Fines and Recoveries were to bind. CR ny Ok —_— | — 


Nov.' 1674. And in Ireland inthe Earl of Donnegall's Caſe, 1680. | 


Thereare innumerable Precedents of this nature, as in Huttw1, Turner's Caſe, 4B 1654. in Hhitfeild's Caſe, 1659. in Page's Caſe, 1646 LM Caſe, 1673. in Barneſteys Caſs, 26. | 
And itisto be Noted, That the Grand Seſſions in Wales is as well a Court of Equily, asof Law. | | 


_ Theſe are the Twomiſtakes of the Clerks, upon which a Fine and Recouery, thegreateſt Aſſurances of this Nation, are to be ſet aſide againſt the Oaths of living Witneſs , the Inftrutions 
given to the Clerks themſelves, the plain Words of the Conveyances, and the knomwp Intentions of the.Parties. And this, fince it cannot now de dape at Law, the afliſtance;of the Legiſtative 
Authority, is called in, and that againſtthe ſole Heir ofthe Peron that ſuffered the Fine and aq es and who had no other Portion but the Inheritance of Lands le ft by her Father; and at a 
time when the ſaid Lady, and the Lord Jeffreys her Husband, are Infants under Age, fd therefore by the Privilege of. Law are protected in their Poſlefſion. © 
, -; _ ogg mentioned in the Writ of Dedimus ; it is ſworn, that the Attorney made it when he inſerted Herbers Saladine therein, ( as he lawfully might) before the Execution 
thereof, and not after it. - 


_ 4s + 24 CR —G— _—_—— 


As to Gwyns offer. of Mony in this Caſe, neither the late Lord Chancellor noFany Perſon concerned for him, was ever privy to ſuch an A&, nor gave any order therein : and it is not 
doubted but he will acquit himſelf of that Charge, as ſoon as he can be brought up. TI hes Ex £ 7 : 

And fince the Judges Opinion 1s ſaid to have been, that one of thoſe two Ernie: is in ſtriftneſs of Law not amendable: it is to be wiſhed that the Queſtion had been, whether upon 
ſuppoſal that in m_ of Law, one, or more of the Errors had not been amendable, a Bill of this nature and conſequence ought to be promoted and encouraged; and whether in like 
Caſes, which hare requently happened, there is any precedent of ſuch an extragrdinary Remedy. ,. | 
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As theſe Amendments of the Judges in the Grand Seflions were legal in themſelves, ſo the Methods of obtaining them were fair and warrantable. * 


April 88. a Rule was made to amend the Errors, unleſs Cauſe ſhould be ſhowg.to the contrary. 


In Trinity Term 88, The Judges of the Grand Sellions, were attended with Council in Londey ; heard ſeveral Arpuments, ſaw the Ovinions of the beſt 
IS, ren , pinzons of the Lawyers, took the Oaths of 
.many = Witneſſes, and conſulted the Precedents in like Caſes in IW:ſtminſter-Hall ; and did both agree in Gang That theſe Amendments oug bt to be made. 4 


Which Rule was made, and all which Proceedings were had, before py treaty of Marr | iIONGU 
and the Heireſs of the Earl of Pembroke. g5 Wer re CVEr 45 reaty of Marriage was on {oot, or ſo mach as mentioned, between che Son of the Lord Feffres, 


Now foraſmuch as theſe Miſtakes, occaſioned by the Miſpriſion or negligence g 
and dire& Preceedents will appear to this Honorable Houſe ; and no undue Powe 
. And foraſmuch as many good Laws have been made for the encouragement 0 
. never any Law was yet made to fer aſide Amendments: But a Bill that was broug 
c And foraſmuch as a common Recovety 1s favoured in Law, more than any Judgment or Proceedings in any other real Action; as being a common Aſſurance made by the mureal con- 
ent of Parties, and upon which moſt of the Settlements in England, and the Titles of Purchaſers do depend; and therefore hath been, and is uſually amended and ſupported. 
x And foraſmuch as this Precedent will be of fatal Conſequence to moſt of the Eſtatesin England, and more ejpecially in Wales, if the negle&, Miſprifion,or indire&t Acts of the Clerks, ſhall _ 
t aſide all Titles and Settlements contrary to the plain expreſlions of the Deeds, and the Intenſions of the Parties, without any relief er amendment of thoſe Miſtakes: and the rather 


Aince it cannot be denied, that the Records in that County are kept in ſuch plaW"and manner, that there are no whole and entire Proceedings, in any Fine or Recovery ſuffered and. 
Jeviedin that County, of twenty years ſtandiog. | "BB: | | | 


the Clerk in making or keeping Records, have uſually been amended and ſupplyed, as by many plain 
r Practice was us'd mn obtaining thoſe Amendments. | 7 | 
nendments, in the Reigns of ſeveral of their Majeſties Predeceſſors, which do yer ſtand in force; and | 
upon much greater Reaſon, for the ſame end, was thrown out and reje&ted. T 1 


i 
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is thereforebumbly Pray'd, That this Bill may not paſs into an AF, cy 
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